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Overview - Bracing for Biden’s Tax Plan

▪ Joe Biden is president, the Democrats hold razor-thin majorities 
in the Senate and the House of Representatives, and the 
question of the day, week, month and hour is, “What comes 
next in the world of tax?”

▪ Generally, trying to predict the direction of tax policy in these 
United States has always been a fool’s errand.

4



                   

Overview - Bracing for Biden’s Tax Plan

▪ The Author of this presentation has been following tax 
legislation professionally for more than 30 years, and the lesson 
learned – emphatically -- is to read the legislation carefully 
AFTER it passes, NOT BEFORE.

▪ The Author was assigned to follow the Reagan tax proposals in 
1984, entitled “Fairness, Simplicity and Economic Growth,” and 
spent the next two years learning in exquisite detail a panoply 
of arcane tax provisions that, for the most part, never made it 
into the final legislation.

▪ Just one example was a proposal to tax partnerships with more 
than 35 partners as corporations – the Author told people for a 
year afterwards about this new provision – which, OOPS!, got 
dropped at the last minute.
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Overview - Bracing for Biden’s Tax Plan

▪ The RIGHT way to follow pending tax legislation is to refuse to 
read anything, and to cover year ears with your hands and 
make “la-la-la” sounds if anyone tries to talk about the subject. 

▪ Once the legislation passes, of course, you should then go full 
bore -- read the final legislation and any commentary you can 
find, and then immediately sign up to do a seminar.

▪ Here at Jay Darby’s Tax Briefings we promise you this: We WILL 
PROVIDE A COMPREHENSIVE AND GENERALLY HILARIOUS 
summary of the next tax act as soon as it passes!  

▪ There is no better way to learn a new tax law than to sign up 
and give a presentation on it.  And we will do that.
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Overview - Bracing for Biden’s Tax Plan

▪ But this is 2021, and we need to decide how best to hedge and 
protect ourselves against an uncertain and potentially 
threatening future.  In other words, this is why you might need 
to Brace for Biden.
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Overview - Bracing for Biden’s Tax Plan
▪ The following are some of the dire prognostications about what 

MIGHT happen in the near future under the Biden 
Administration:

› Corporate tax rate goes up.  Best guess is 28%.  With average state tax, the 
combined corporate tax rate is 35%+

› Individual income tax rate reaches 39.6% at $400,000 of Taxable Income (TI)

› The Old Age, Survivors and Disability Insurance (OASD) component of Social 
Security Payroll Taxes, which phases out at $142,800 in 2021, will resume at 
$400,000 of wages.  and since the HI component (3.5% above $250,000 of TI) 
never goes away, this makes the effective federal tax rate above $400,000 of 
income equal to 39.6% + 15.3% = 54.9% tax rate above $400,000.  Add 5% for 
Massachusetts and you are up to 59.9%.   

› Cap the tax benefit of itemized deductions to 28% of the deduction amount for 
earned income over $400,000

› Tax long-term capital gains and qualified dividends at the ordinary income tax 
rate of 39.6% on income above $1 million
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Overview - Bracing for Biden’s Tax Plan

▪ But wait!! There’s more!

▪ Estate Tax Proposals include the following:
› Cut the lifetime unified credit amount from the current $11.7 million per 

person ($23.4 million for a married couple) to $3.5 million per person ($7 
million for a married couple).  This would amount to a $16.4 million reduction 
in lifetime credit for a married couple

› Eliminate the step-up in tax basis on death under Code Section 1014

› Raise the Estate Tax rate to 45%

› Abolish GRATs

› Eliminate discounts on interests in family-owned businesses
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Overview - Bracing for Biden’s Tax Plan

▪ Scary Quasi-Accurate Tax Examples

▪ Example 1.  Married Taxpayers die with $23 million of assets in 
which they have zero tax basis.

› At the moment, Estate Tax is Zero.  Tax basis in assets stepped up to $23 million 
and, when sold by children at no gain, net $23 million to children.

› Under Biden Proposals:  $7 million unified credit, $16 million of taxable estate 
at 45% = $7.2 million of estate tax due.

› Assume no basis adjustment for taxes paid.  Children sell $23 million of stock at 
zero tax basis, at the capital gains tax rate (39.6% + 3.8% + 5% MA tax) of 48.4% 
on $23 million = $11,132,000.

› Total Tax = $18,332,000 to US and MA government.  Then add an estimated $3 
million in MA estate tax, bringing tax to $21,332,000.  Net inheritance = 
$1,668,000.
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Overview - Bracing for Biden’s Tax Plan
▪ The math on all of this is fuzzy because there are some logical 

adjustments that MIGHT be made
› Such as giving the estate an increase in tax basis for estate taxes paid, e.g., like 

Code Section 691(c)

› But the Biden website is not exactly chock-a-block full of technical details and 
the scary methodology above may be what they mean.  Who knows?

▪ More importantly, the tax proposals are exactly that – political 
proposals that may be serious or not serious, may be intended 
as political goal or simply a bargaining chit.  You make the call.

▪ The larger point is that the US tax system is once again in play, 
and the smart question to ask is not, “What will the changes 
be?”  but rather “What can I do before the changes occur?”

Welcome to Jay Darby’s Tax Briefings – 21 Smart Ideas You Can 
Implement NOW for 2021.
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Bracing for Biden – Polling Question # 1

1. When do you think the US is most likely to see an increase in 
federal tax rates?

A. 2021

B. 2022

C. 2025

D. Never
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Overview of 2021 Strategies

▪ The first question to ask is “When will the wrecking ball drop on 
the Internal Revenue Code?”

▪ This is intentionally hyperbolic – for dramatic visual and tax 
effect – but the point worth discussion is exactly WHEN in time 
it will become too late to implement all the good ideas that we 
are going to share with you today in this seminar.
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Overview of 2021 Strategies

▪ In 1993, the Clinton Administration passed a dramatic income 
tax increase, from 31% to 39.6% for individual taxpayers, on 
August 3, 1993, retroactive to the first of the year

▪ The US Supreme Court upheld this “retroactive” tax increase to 
January 1

▪ Many important tax changes are effective on the date the 
proposal is reported out of the tax committee – so that by the 
time you hear about the change it is too late to plan around it

▪ Conventional wisdom is that the Democrats will not impose a 
huge tax increase in 2021 while the country is still recovering 
from COVID
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Overview of 2021 Strategies

▪ So maybe we have until the end of 2021 to get our estate plans 
and wealth plans in order – but maybe not

▪ To paraphrase Charlie McCarthy, “Hard work never killed 
anyone – but why take a chance?”

▪ The planning opportunities discussed during the rest of this 
Webinar are sound practical strategies that work today – and, 
we anticipate, are likely be respected even if the US Congress 
later (this week, this month, this year) enacts some or all of the 
Biden Proposals
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Overview of 2021 Strategies

▪ The grand strategies can be grouped into  the following 
categories and planning opportunities:

1. Low Interest-Rate Planning Strategies

2. Creative COVID-Era Tax Legislation Strategies

3. Pre-empting Biden – Get it done before the wrecking ball drops!

4. Move to a Tax-Free environment – OZ Investments and Roth IRAs

1
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Low Interest-Rate Strategies

#1. Loans to Family Members

▪ The current (February 2021) long-term AFR interest rate is 
1.46% compounded annually.  The mid-term rate  (for loans up 
to nine years) is 0.56% compounded annually.  The short-term 
rate (for loans up to three years) is 0.12%

▪ There are favorable “family loan” rules under Code Section 
7872, but they cap out at a maximum $100,000; however, 
thanks to prevailing interest rates you can loan as much as you 
want, for as long as you want, at pretty much miniscule interest 
rates.  [Robert Parish loan story]

▪ This is a huge and unbelievably easy way to transfer wealth to 
children.  You can also make the loan and then forgive $15,000 
($30,000 as a married couple) each year

1
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Low Interest-Rate Strategies

#2. Grantor Retained Annuity Trusts

▪ The GRAT is a good starting point for any discussion of 
sophisticated estate planning, because in many respects it is the 
core tool in modern estate planning techniques

▪ The supreme virtue of the GRAT is that it is expressly approved 
by Congress and the IRS (via Code Section 2702 and the 
applicable regulations, and private letter rulings issued by the 
IRS) as a means for transferring wealth to children
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Low Interest-Rate Strategies

▪ The GRAT works as follows: 
› A donor transfers assets to a trust, but retains the right to be paid back an 

annuity equal to the value of the property transferred to the GRAT, plus an 
annual economic return equal to the so called “7520 rate,” i.e., the specified 
rate in Code Section 7520

› The Code Section 7520 rate is an interest rate (rounded to the nearest 2/10 of 
1%) equal to the 120% of the mid-term applicable federal rate (the “mid-term 
AFR”), which is the rate required under the Code for installment sales of 
property where the term of the installment sale is greater than three and not 
more than nine years

› Note, at the outset, that the Code Section 7520 rate is 20% higher than the 
mid-term AFR rate, and this will be a factor  in choosing tools as this 
discussion progresses

1
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Low Interest-Rate Strategies

▪ Basically, a GRAT allows the donor to put a specific amount of 
property (e.g., $1 million) into a trust for a specified period of 
time (e.g., two years) and receive back the amount contributed, 
plus an economic return equal to the Code Section 7520 rate

› If, for example, the mid-term AFR  is 5%, and therefore the Code Section 7520 
rate (120% of the mid-term AFR ) is 6%, the contribution of $1M to a two-year 
GRAT would be expected to receive back $1M plus interest compounded an 
annual rate of 6% over that two-year period

● Current mid-term AFR rates are 0.56% so the 120% of AFR rate is 0.67%

2
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Low Interest-Rate Strategies

▪ Under the so-called “Walton GRAT” which runs for a fixed term 
with annuity payments reverting back to the donor’s estate if 
the donor dies during the term (named after a case involving 
the Walton family, the owners of Walmart), the remainder 
beneficiaries of the trust (e.g., the children) are deemed to 
receive a $0 gift so long as the annuity payable to the donor is 
equal to the amount contributed, increased by the Code 
Section 7520 rate.  

▪ Although the IRS has not formally agreed or accepted this 
treatment, it has become increasingly common to assume a 
“zeroed-out GRAT” will withstand scrutiny

2
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Low Interest-Rate Strategies
▪ The fundamental strategy underlying a Walton GRAT is based 

on the fact that a GRAT transfers wealth to the remainder 
beneficiaries if, and only if, the trust assets perform better than 
the rate of return required by the Code Section 7520 rate

› GRATs are therefore sometimes considered a “volatility play” because 
investments such as stocks, with higher volatility in pricing, have a greater 
likelihood of producing a return over the specified period in excess of the Code 
Section 7520 rate

▪ The other factor to recognize is that a GRAT may “fail” if the 
GRAT investment does not earn a sufficient return to pay back 
the trust principal plus the Code Section 7520 rate, in which 
case the donor receives back all of the trust assets and there is 
no benefit enjoyed by the beneficiaries

› However, a donor is in the same position as if no GRAT were used. Therefore, a 
GRAT is sometimes described as a “win-tie” strategy, meaning it either 
produces a positive result or a result that is the same as if nothing had been 
done2
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Low Interest-Rate Strategies

▪ To enhance the probability that volatility will be captured in any 
specific GRAT, it is common to create a series of GRATs for a 
period of at least two years (sometimes called a “GRAT Roll”), so 
that each separate GRAT is a stand-alone transaction measuring 
investment return over a relatively short period of time

› Logically, if one sets up a series of short-term GRATs, sooner or later the 
investments in one of the GRATs have experience sufficient volatility such that 
the return exceeds (quite often dramatically) the Code Section 7520 rate

▪ Thus, over a period of ten years, five two-year GRATS will have a 
greater statistical chance of producing a significant wealth 
transfer to the beneficiaries, compared to a single ten-year 
GRAT, which by virtue of the longer period of time will perform 
closer to an average rate of return
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Low Interest-Rate Strategies

▪ In fact, since a GRAT that fails to earn the Code Section 7520 
rate of return does not create any “penalty” on the donor 
(other than the poor return on investment funds and 
transaction costs); segmenting the investment period into a 
series of short-term GRATs maximizes the likelihood of a 
transfer to heirs

2
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Bracing for Biden – Polling Question # 2

2. When do you think you will be able to return to working at 
your office full time?

A. Summer 2021

B. Fall 2021

C. Sometime in 2022 or 2023

D. Never

2
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Low Interest-Rate Strategies
#3. Sale to an Intentionally Defective Grantor Trust (“IDGT”)

▪ An intriguing counter-point to a GRAT, with many important 
similarities and a few key differences, is an installment sale to 
an intentionally defective grantor trust (“IDGT”)

▪ The transaction generally involves a sale of property that is 
expected to generate significant cash flow that can be used to 
satisfy the installment sale obligations, e.g., stock in a 
family-owned S corporation or membership interests in a 
family-owned LLC, and that can also be eligible for 
“fragmentation” discounts, including lack of control, lack of 
marketability, and lack of liquidity

› This very sophisticated transaction has been used by estate planners for more 
than twenty years, and so it is curious to observe at the outset that this 
technique is both well-established and yet mystifyingly uncertain with respect 
to how many key aspects of the transaction should be characterized for federal 
income tax and federal estate tax purposes2
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Low Interest-Rate Strategies

▪ The IDGT is an irrevocable trust established by a donor for one 
or more of his or her descendants and under which the donor 
retains certain specific powers that cause the trust to be 
treated as a “grantor trust” for federal income tax purposes 
under the “grantor trust rules” of Code Sections 671-679

› Under these rules, the trust is effectively a nullity for federal income tax 
purposes because it is treated as the donor’s alter ego.  See Rev. Rul. 85-13.  
Therefore, any income recognized by the IDGT during the period that it remains 
a grantor trust will be taxed to the donor and not to the trust

› However, for estate, gift, and GST tax purposes, the trust is a separate entity 
from the donor.  This “hybrid” tax treatment allows a “best of all worlds” tax 
strategy that treats the installment sale as a “transfer” from the donor to the 
trust as a completed non-gift transaction for estate and gift tax purposes, but 
not as a “sale or exchange” for income tax purposes – thereby avoiding 
unpleasant federal income tax consequences, at least for the time being

2
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Low Interest-Rate Strategies

▪ The tax consequences of an installment sale to an IDGT are 
remarkably similar to the tax consequences of a GRAT.  In 
particular, the donor transfers the property into a trust, and will 
receive back payments of principal plus interest 

▪ One significant difference is that, in the case of a sale to an 
IDGT, the required minimum interest rate is the AFR rate, and 
not the Code Section 7520 rate (which is 120% of the mid-term 
AFR rate)

▪ This means that the required interest rate to be charged (i.e., 
the “hurdle rate”) is lower when a short-term or mid-term AFR 
loan is used, and therefore the amount of wealth transferred to 
the beneficiaries will be correspondingly higher

2
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Low Interest-Rate Strategies
▪ The drawback of an IDGT is that, unlike a GRAT, this estate 

planning recipe is not formally approved by Congress and the 
IRS, and in fact continues to have a lot of uncertainties as to 
how the transaction should be treated

› In fact, this strategy is based upon a single income tax ruling from the IRS (Rev. 
Rul. 85-13) which the IRS could potentially revoke at any time

● For example, it is presently anticipated that, on the death of the donor, any 
amount remaining to be paid on the promissory note will be includible at face 
value in the donor’s estate and that the promissory note (or the assets 
transferred in exchange for the note) will be eligible for a step-up in tax basis

› However, some authorities suggest that there will be a capital gain upon 
termination of grantor trust status if the donor dies during the term of the 
promissory note, at least to the extent of any balance remaining on the note at 
the donor’s death

› Other authorities maintain that the death of the donor during the term of the 
note yields the best of all possible worlds, with a step-up in tax basis without a 
corresponding capital gain.  The tax treatment of the other assets is complex.
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Low Interest-Rate Strategies

#4. The Charitable Lead Trust (“CLT”) 

▪ The CLT is sometimes called the “reverse” of a CRT, namely, that 
the charity receives the annuity up front and the remainder 
beneficiaries of the trust enjoy the remainder interest after the 
annuity or unitrust has been paid to the charity over a fixed 
term of years, the lifetime of an individual or the joint lifetime 
of two or more individuals

› Notably, the CLT – unlike the CRT – can be a very powerful tool for transferring 
wealth to subsequent generations, especially in recent years when the AFR rate 
and Code Section 7520 rate have been exceptionally low by historic standards
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Low Interest-Rate Strategies

▪ By choosing an appropriate payout rate based on the Code 
Section 7520 rate, it is possible to “zero out” a charitable lead 
annuity trust (CLAT) in much the same way that a GRAT can be 
zeroed out.  

▪ In that case, the CLAT, like the GRAT, is really a volatility play 
whereby the benefit to the heirs depends on almost entirely on 
the ability to invest in a manner that produces a return greater 
than the Code Section 7520 rate.   

▪ Under current historically low interest rates, a long-term CLAT 
can provide huge leverage.

3
1



                   

Low Interest-Rate Strategies

▪ A CLAT can be viewed as simply a GRAT where the donor has 
substituted a charity in place of himself as the party enjoying 
the up-front annuity.  A CLAT can be structured as a grantor 
trust or a non-grantor trust.  If the CLAT is structured as a 
grantor trust, the donor enjoys a charitable deduction at the 
time the CLAT is established equal to the actuarial value of the 
annuity conveyed to the charity

▪ The downside of a grantor-type CLAT is that the donor remains 
taxable on the income of the trust during the charitable lead period, 
without reduction for any of the trust’s income that is used to make 
the payments to charity.  By contrast, in the case of a non-grantor 
CLAT, the charitable contribution deduction is retained by the CLAT, 
and the donor does not enjoy an income tax benefit under Code 
Section § 170
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Low Interest-Rate Strategies

▪ As a practical matter, a CLAT can easily be replicated by a donor 
establishing GRATs to ensure that the volatility play is successful 
(i.e., having multiple short term GRATs) and then making, when 
it is needed, charitable contributions that satisfy the donor’s 
charitable inclinations and purposes. A CLAT is essentially a 
GRAT without the ability to do serial GRATS

3
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Bracing for Biden – Polling Question # 3

3. Which of the following seems like the best estate planning idea 
to implement for 2021?

A. GRATs

B. IDGTs

C. CLATs

D. Family Loans

3
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Low Interest-Rate Strategies
#5. Don’t Give Up on QPRTs and CRATs

▪ Qualified Personal Residence Trusts (“QPRTs”) and Charitable 
Remainder Annuity Trusts (“CRATs”) are less compelling in a low 
interest-rate environment – but don’t give up on them entirely

▪ Lower interest rates lower the value of the donor’s term of 
years to use the property, and therefore increase the gift.  But a 
significant component of the discount is the actual expectancy 
of the donor.  A QPRT established by a 95-year-old man for 3 
years can produce a HUGE discount!

› QPRTs are also, incidentally and accidentally, an asset protection strategy

› CRATs, meanwhile, are a mechanism to sell highly appreciated assets and invest 
the gross proceeds, with a donor-first annuity arrangement (as opposed to a 
charity-first CLAT), and the annuity protection may make sense in appropriate 
circumstances
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Low Interest-Rate Strategies

▪ QPRTs
› A QPRT is a specialized type of GRIT that can be funded with only two specific 

assets - the principal residence of the donor and one other residence of the 
donor.  This is another technique expressly approved by Congress and the IRS

› If a QPRT is created for a term of years, (e.g., 10 years), the donor transfers 
ownership of the residence to the QPRT and then has the right to use the house 
for that 10-year period.   At the end of the 10 years, the house is transferred to 
the remainder beneficiaries.  The donor can continue to occupy and use the 
house thereafter only if arm’s length rent is paid for use of the property

› At the time a residence is contributed to the QPRT, the donor makes a deemed 
gift to the remainder beneficiaries in an amount equal to the value of the 
“remainder” interest (i.e., the present value of the right to own and occupy the 
property beginning 10 years in the future)
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Low Interest-Rate Strategies

▪ This value is determined by taking the full fair market value of 
the property at the time it is conveyed to the trust and 
apportioning that value between the value of the use retained 
by the donor (i.e., the right to use the property for the next 10 
years) compared to the value of the remainder interest.  

▪ This calculation is further adjusted to take into account the fact 
that, if the donor dies before the end of the specified term, the 
property is includable in the donor’s estate.  

▪ This inclusion in the estate of the donor occurs even if the 
donor dies just before the end of the QPRT term.
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Low Interest-Rate Strategies
▪ The QPRT has the excellent “double leverage” of tax 

advantages, namely, that a residence in the QPRT is not 
required to generate current income and can be used without 
having an income event, and secondly, all appreciation in the 
value of the property inures to the benefit of the remainder 
beneficiaries.

▪ Because a “busted” QPRT results in the property being included 
in the estate of the donor, there is arguably no adverse 
consequence to a QPRT other than transaction costs, and this 
again is a “win-tie” strategy – either is works favorably, or the 
donor is treated as if nothing occurred.
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Low Interest-Rate Strategies
▪ CRTs

› The CRT comes in two basic flavors, the Charitable Remainder Unitrust  
(“CRUT”) and the Charitable Remainder Annuity Trust (“CRAT”).  The difference 
between the two is the method of calculating the amounts required to be paid 
to the donor 

› In the case of the CRUT, the donor is paid a fixed percentage of the fair market 
value of the trust fund valued each year, while the CRAT requires an annual 
payment fixed as a percentage of the amount contributed as the annuity 
payment each year, which fixed amount must be paid regardless of whether the 
trust earns that amount of income and/or whether trust assets appreciate by 
that amount during the annuity term

› The CRT is itself a tax-exempt entity, and therefore a donor can contribute 
highly appreciated property to the CRT, have the CRT thereafter liquidate the 
assets without incurring an income tax liability (because the CRT is tax-exempt), 
and then reinvest the proceeds in a diversified portfolio or in a different 
configuration of investment entirely.  Income tax will be due and payable by the 
donor on a deferred basis and only on receipt of a distribution by the donor 
under the 3-tier system of Code Section 664(b)
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Low Interest-Rate Strategies

▪ CRT is not the right tool for transferring wealth to heirs.  But for 
a person who does not have family or is concerned about 
security in declining years, a CRT offers a doubling-up of income 
tax benefits.

› However, a CRT typically makes sense on an actuarial basis only if the donor is 
motivated by true charitable purposes.  In particular, because the value 
conveyed to charity is required to be relatively significant, the donor is not 
likely to enjoy significantly more benefits by establishing a CRT than if the 
donor sold a highly appreciated asset, paid the tax, and then expended all the 
proceeds during the donor’s lifetime.

› On the other hand, the “sell and keep” alternative compares unfavorably to a 
CRT in this important respect: an individual never knows, especially planning 
10-30 years in advance, how long s/he is likely to live, and therefore it is 
impossible to plan to spend the last money on the last day of life.  Because the 
CRT can offer a lifetime annuity, the tax amounts not paid remain a potentially 
valuable buffer available to persons who live longer than the actuarial average 
expectancy.
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Low Interest-Rate Strategies

#6. Refinance You Residence(s)

▪ This is a GREAT time to refinance your mortgage – rather than 
lending cheap funds to your children, have a bank lend those 
funds to you!

▪ So the one sure winning idea is to refinance and lower your 
current carrying cost

4
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› Is it a good time to buy real estate?  Clearly, higher 
interest rates tend to restrain property sales and 
lower interest rates tend to nudge prices up. 

› Housing Changes – The price of a house in Boston 
area single family area in 2019, it says in the last ten 
years, a SFH increased on average 76% and now costs 
$615,000.

› https://www.bostonmagazine.com/property/single-fa
mily-home-prices/

https://www.bostonmagazine.com/property/single-family-home-prices/
https://www.bostonmagazine.com/property/single-family-home-prices/


                   

Low Interest-Rate Strategies
▪Real Estate?

› Residential

● According to the Warren Group, average price single family home in Boston 
has increased 87% in the last 10 years

● Growth was 11.3% YTD through 11/20

● The average cost of a home was $455,000 

› Commercial

● Boston Financial District

● At the beginning of 2020, the office vacancy rate was around 7% , 
near-historic low

● By summertime 2020, it reached a 7-year high, at over 10%

● Current occupancy rate estimated at 5% of NORMAL!!!

4
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Bracing for Biden – Polling Question # 4

4. Which do you think is the best planning idea to take advantage 
of low interest rates in early 2021?

A. Buy residential real estate

B. Buy commercial real estate

C. Ask your employer for a loan-regime split dollar insurance arrangement

D. Ask your dad for a long-term low interest rate loan

4
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Low Interest-Rate Strategies

#7. Business Loans

▪ Businesses can loan money to favored persons as well.  
› Loans from C corporations to shareholders are notoriously suspect in the eyes 

of the IRS, but many types of employee loans are common – and popular with 
employees.

› Loans for employee residential and relocation purposes, and loans under 
$10,000 for which tax avoidance is not a principal purpose, can charge zero 
interest rate.

› All other loans must charge the Applicable Federal Rate (AFR).  Rates vary for 
short term (3 years or less), mid-term (greater than three years and up to 9 
years) and long-term (longer than 9 years).

› Demand loans are at the floating short-term AFR rate.

▪ All of these are even more fun when AFR is 0.12 short-term, 
0.56 mid-term, and 1.45 long-term for February 2021
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Low Interest-Rate Strategies
#8. Split Dollar Insurance Strategies

▪ Sophisticated variation on business loan

▪ Two types of Split Dollar Plans:
› (i) Economic Benefit 

› (ii) Loan Regime

▪ (i) Economic Benefit
› Corporation owns the policy and the employee is the insured

● Employee names beneficiary

● An annual calculation will need to be performed
● Tax implications based on the net Death Benefit (“DB”)

› Corporation owns greater of premiums paid or cash value
› At death of the employee, amount of the above is subtracted from DB:

● Net goes to employee’s beneficiary
● Economic benefit increases as insured ages

● The company’s interest increases over time as well
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Low Interest-Rate Strategies

▪ (ii) Loan Regime 
› Designed for flexibility and customization 

› Tax efficiency strategy 

● Corporate Tax Rates vs Personal Tax Rate.

› Employee or their trust owned, corporation loans the funds to pay premium

● Loan interest may be taxable to employee, depends on structure
● Loan is term or demand and payable by employee

› Loan interest may be payable annually by employee or can be accrued

● If the corporation forgives loan, interest is taxable income to the employee

› If trust owned, a gift to the trust by the employee

› Non equity benefit – grantor has the cash value; trust has the net benefit

● Formerly a collateral assignment arrangement , also called a private split dollar

4
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Low Interest-Rate Strategies
▪Loan Regime -- Case Study 

› Male Age 55, Preferred Non-Tobacco, Executive at the firm

› Seeking estate plan, retirement assets, as well as asset and tax diversification

▪Assumptions
› Whole Life annual premium of $500,000 for 10 years

› Interest rates start at 0.89%; 10 bps increase to 1.89% year 10

› Initial Death Benefit of $10,000,000

› Executive is in a 30% tax bracket 

4
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      Outcome                                                                                 Amounts

       Company forgives (bonuses) interest payments 20 years.                     $ 1,480,942 

      Executives pays income taxes on the forgiven interest.                         $    444,282 

   Executive repays the outstanding loan in 20th year.                                 $  5,444,282 

- Presume $5,000,000 + $444,282 offset by policy withdrawal 

   Departing Executive’s Death Benefit At Age 85                                        $8,087,184 



                   

2021 Income Tax Strategies

▪ Recent Tax Legislation includes:
› The 2017 Tax Cuts and Jobs Act (TCJA)

› The 2019 Further Consolidated Appropriations Act

› The 2019 Setting Every Community Up for Retirement Enhancement (SECURE) 
Act

› Families First Coronavirus Response Act (FFCRA)

› The 2020 Coronavirus Aid, Relief, and Economic Security (CARES) Act

› The Consolidated Appropriations Act, 2021 (CAA)

› And other federal and state pandemic-related stimulus initiatives

4
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2021 Income Tax Strategies

#9. Take Advantage of the Families First Coronavirus Relief Act 
(FFCRA) passed February 2020

▪ Requires businesses to provide leave to individuals who were 
sick, or caring for an individual who was sick, or caring for a son 
or daughter whose school was closed, and provided a 
corresponding tax credit to the employer to pay for the leave

▪ Employer had to pay cash to the employee, but then a 100% 
federal credit for the amounts paid, so that the federal 
government was funding the sick leave

4
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2021 Income Tax Strategies
▪ A lot of businesses opted into it right away – the businesses had 

payroll providers.  

▪ All the people who have Schedule C businesses were not paying 
attention any where near as much and so there are many 
people who have a huge potential benefit and they don’t know 
about it – until now.

▪ If you had a dependent who was out of school, you can take 
advantage of it.  Parents couldn’t work as much because you 
had to watch your kids

5
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2021 Income Tax Strategies
▪ You claim the FFCRA credit by filing new Form 7202 that you 

attach to your return, two-page attachment.   

▪ Companies know, but self-employed people don’t know it. 
People on a Schedule C don’t care about taxes until this time of 
year.  If you had a kid I can get you $10,000 in a tax credit.  

▪ If you were sick yourself you need a doctor’s note, and chose to 
self-quarantine, but legitimately sick, you get an extra $5,110 in 
tax credit.  

▪ If you cared for a family member who had quarantine, $2000, 
so all together is $17,110
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Families First Coronavirus Response Act 
(FFCRA):

5
2

Reason for Leave Leave Entitlement Daily Pay Rate 
Cap

Total Pay 
Cap

• Employee is experiencing COVID-19 
symptoms and seeking medical diagnosis. 

• Personal quarantine or isolation order. 
• Advised by heath care provider to 

self-quarantine due to COVID-19 concerns; 
or

• Employee is subject to federal, state, or local 
quarantine order. 

All employees
No waiting period
No requirement to use other paid sick time 
first
FT Employees: 80 hours
PT Employees: Avg. of 2- week period
Variable Schedule: Avg. 6-month lookback

Regular pay rate up to 
$511 per day

$5,110

• Care for family member affected by 
COVID-19, or subject to government 
quarantine or isolation order, advised by 
health care provided to self-quarantine due 
to concerns related to COVID-19.

30 days of employment
No waiting period
No requirement to use other paid sick time 
first
FT Employees: 80 hours
PT Employees: Avg. of 2- week period
Variable Schedule: Avg. 6-month lookback

2/3 of regular pay up 
to $200 per day

$2,000

• Care for son or daughter under the age of 18 
whose school or daycare is closed due to 
COVID-19, or an adult son or daughter over 
the age of 18 who has a mental or physical 
disability and is incapable of self-care.

30 days of employment
No waiting period
Up to 12 weeks

First 10 days unpaid, 
but can use accrued 
PTO
After 10 days, 2/3 of 
regular pay up to $200 
per day

$10,000



                   

2021 Income Tax Strategies
#10. Take Advantage of Revised Rules for Net Operating Losses

▪ This applies to all taxpayers, including pass-through businesses 
and sole proprietorships. 

› Form 1139 for 2019 & 2020 / Form 1120X for 2018 carryback claims. 
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Tax Year 
NOL 
Generated

Carryback 
Period

Carryforward 
Period

Limitation on NOL Utilization in 
Carryforward Period

Tax Years 
BEFORE 
2018

Tax Years 
2018 -2020

Tax Years 
AFTER 2020

Pre-2018 
NOLs

2 Years 20 Years No Limit No Limit No Limit

2018 – 2020 
NOLs

5 Years Indefinite No Limit No Limit 80% Limit

Post – 2020 
NOLs

N/A Indefinite N/A N/A 80% Limit



                   

Bracing for Biden – Polling Question # 5

5. Which one of the following is the most effective program to 
offset the adverse social impact of COVID?

A. PPP Loans

B. FFCRA Credit

C. Employee Retention Credit

D. The Three Martini Lunch Deduction

5
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2021 Income Tax Strategies
#11. Cash in on Stimulus Checks

▪ If you get a stimulus check then cash it – there is no payback 
obligation, even if you didn’t “deserve” it.  We are aware of a 
taxpayer with $ 9 million of income who got a stimulus check.

▪ The stimulus check is characterized as an advance of a 
refundable credit – the determination was based on your 2018 
or 2019 income tax return and assumed that you qualified for 
the credit.  
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2021 Income Tax Strategies

▪ If you qualify for the stimulus check and didn’t get the money 
you get the money as a tax credit (including refundable 
amount) for your 2020 tax return.

▪ If the tax credit determined on your 2020 tax return is higher 
than your stimulus check, you get the extra tax credit.

▪ If the tax credit determined on your 2020 tax return is less than 
your stimulus check, you keep the extra money.

▪ Note:  It is a colossal hassle to track the stimulus payments. You 
got a letter back in August, and you should have kept the letter, 
and most did not keep it.  So it is a practitioner’s nightmare – 
you can’t efile without putting it in the return.
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2021 Income Tax Strategies

#12. Pay Attention to Favorable Relief to Active Activity Loss Rules

▪ The 2017 Tax Act put in place the new “Active Activity Loss 
Rules” – Code Section 461(l) 

▪ For taxable years 2018 through 2025, excess business losses of 
a taxpayer other than a corporation are not allowed for the 
taxable year

› Such losses are carried forward and treated as part of the taxpayer’s net 
operating loss (“NOL”) carryforward in subsequent taxable years

▪ An excess business loss for the taxable year is the excess of 
aggregate deductions attributable to trades or businesses of the 
taxpayer, over the sum of aggregate gross income or gain – plus 
a threshold amount

› The threshold amount is $250,000 (or twice that in the case of a joint return) 
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2021 Income Tax Strategies

The excess business loss calculation takes place AFTER the application of the 
“passive activity loss rules” under Code section 469

This “ordering” rule is relatively straight forward in some cases, but 
not-so-straight-forward (meaning really complicated) in others;  it is, after all, 
the Internal Revenue Code we are talking about

 Note, for example, that two calculations seem like they should be separate, but 
as drafted the new statute computes excess business losses as “aggregate 
deductions” and “aggregate gross income” from trades or businesses, and does 
not limit this calculation to “active businesses.”  This language is both clear and 
seemingly illogical.

After the current year, excess business losses turn into NOLs and subject to the 
80% limitation and other modified NOL features discussed above.   
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2021 Income Tax Strategies

▪ The COVID Acts repealed these rules for 2018, 2019 and 2020
› However, they are back in place (for the moment) for 2021
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2021 Income Tax Strategies

#13. New Interest Deduction Limitations Have an Opt-In Provision

▪ Under Code Section 163(j), interest deductions were limited to 
30% of adjusted taxable income. 

▪ Interest Deduction limitation is now an opt in for 2019 and 
2020, you can opt into 50% if you choose rather than 30%.  

▪ Comment:  Some taxpayers choose not to take the 50%.  Why 
would you do that?  Because front loading the deduction saves 
income taxed at a 21% percent tax rate, and the deduction 
could save more later if corporate tax rates increase.
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2021 Income Tax Strategies

#14. Take Advantage of Qualified Improvement Property

▪ The CARES Act fixed a drafting effort with respect to qualified 
improvement property – e.g., leasehold buildouts or other 
improvements to real estate.  

▪ The fix allows such property to be eligible for 100% bonus 
depreciation.

› Do you want to take all the deductions today or do you want to carry 
depreciation deductions forward to larger tax rates?  Interesting issue.  Bird in 
the hand. Seems like a good idea to some.
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2021 Income Tax Strategies

#15. Take Advantage of Charitable Deduction Changes

▪ Different for businesses and individuals.
▪ There is an “above the line” deduction, but for 2020 and 2021 

you get $300 ($600 MFJ). This means that For 2020 and now 
2021, taxpayers cash contributions to public charities can 
deduct a maximum $300 ($600 joint) EVEN if using the 
standard deduction. 

› For 2020 the limit is $300, For 2021 the limit is $300($600 MFJ). 
› Itemizing individuals can give up to 100% of AGI for 2020 and 2021.
› Corporations usually limited to 10% of taxable income, but limit increased to 

25% for 2020 and 2021.

▪ Next to nobody seems to have overcontributed but the 
thought was nice.
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2021 Income Tax Strategies

#16.  Eat Out In Style in 2021

▪ The Act temporarily allows for a 100% business expense 
deduction for meals or beverages, if they are provided by a 
restaurant. This full business deduction applies to amounts paid 
or incurred after December 31, 2020 and before January 1, 
2023.  Theoretically, “provided by a restaurant” should include 
take-out.

6
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› JBD3:  The legendary 
“Three Martini Lunch” is 
back with a vengeance.



                   

Bracing for Biden – Polling Question # 6

6. What is your favorite new tax deduction?

A. The Three Martini Lunch Deduction

B. The $300 above-the-line charitable deduction for everyone

C. The special incentives for craft beer production

D. All of the above

6
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2021 Income Tax Strategies

▪ Most Notable Tax Extenders and Provisions
› NMTC to 2025

› WOC to 2025

› FMLC to 2025

› Earned Income Tax Credit Election for 2020

› Student Loan interest through 2025

› 100% Business meals for foods and beverages provided by a restaurant 

› Perm reduction of AGI to 7.5% for Medical Expense Deductions

› Empowerment Zones

› Lots of “Green Energy” extensions
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▪ Provisions Made Permanent
› Reduction in medical expense deduction floor: Applicable to taxable years 

beginning after December 31, 2020, individuals can deduct unreimbursed 
medical expenses that now exceed 7.5% of adjusted gross income, down from 
the traditional 10% floor;

› Energy efficient commercial buildings deduction: Deductions for businesses 
with energy efficient commercial buildings under Section 179D is now 
permanent, and it will be indexed for inflation;

› Benefits provided to volunteer firefighters and emergency medical responders: 
Gross income exclusion for certain benefits provided to volunteer firefighters 
and emergency medical responders;

› Transition from deduction for qualified tuition and related expenses to 
increased income limitation on lifetime learning credit: Effective for tax years 
beginning after December 31, 2020, the phaseout limits on the lifetime learning 
credit are increased;

› Railroad track maintenance credit;
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› Certain provisions related to beer, wine, and distilled spirits;

› Refunds in lieu of reduced rates for certain craft beverages produced outside 
the United States;

› Reduced rates not allowed for smuggled or illegally produced beer, wine, and 
spirits;

› Minimum processing requirements for reduced distilled spirits rates; and

› Modification of single taxpayer rules.
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▪ Extended Until January 1, 2026
› Look-through rule for related controlled foreign corporations;

› New markets tax credit;

› Work opportunity credit;

› Exclusion from gross income of discharge of qualified principal residence 
indebtedness;

› 7-year recovery period for motorsports entertainment complexes;

› Expensing rules for certain productions;

› Oil spill liability trust fund rate;

› Empowerment zone tax incentives;

› Employer credit for paid family and medical leave;

› Exclusion for certain employer payments of student loans; and

› Extension of carbon oxide sequestration credit.
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▪ Extension of Various Other Provisions
› Credit for electricity produced from certain renewable resources;

› Extension and phaseout of energy credit;

› Treatment of mortgage insurance premiums as qualified residence interest;

› Credit for health insurance costs of eligible individuals;

› Indian employment credit;

› Mine rescue team training credit;

› Classification of certain racehorses as 3-year property;

› Accelerated depreciation for business property on Indian reservations;

› American Samoa economic development credit;

› Second generation biofuel producer credit;

› Nonbusiness energy property;

› Qualified fuel cell motor vehicles;

› Alternative fuel refueling property credit;
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› 2-wheeled plug-in electric vehicle credit;

› Production credit for Indian coal facilities;

› Energy efficient homes credit;

› Extension of excise tax credits relating to alternative fuels;

› Extension of residential energy-efficient property credit and inclusion of 
biomass fuel property expenditures; and

› Black lung disability trust fund excise tax
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2021 Income Tax Strategies
#17. Employee Retention Credit – 2021 Version

7
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20%

500

June 30, 2021

PER 
QUARTER!!

70%

OR which receive(d) forgiveness

$7,000 per quarter



                   

2021 Estate and Wealth Strategies

▪ The Biden proposed changes to the estate tax regime are 
perhaps even more dramatic than the income tax changes.  To 
review:

› The lifetime unified credit at the moment is $11,700,000 per individual, $23.4 
million per married couple. Biden may be looking to drop this amount to $3.5 
million, the level it was at in 2009.  

› The step-up in tax basis of assets in an estate under Code Section 1014 on the 
death of the taxpayer would be eliminated.

› Another proposal is to eliminate all GST Exempt Status for long-term trusts.

› Another idea is to disallow valuation discounts for marketability of 
family-owned businesses.

› Another proposal is to disallow GRATS – and presumably some or all of the 
other techniques discuss earlier, including installment sales to IDGTs and CLATs.  
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2021 Estate and Wealth Strategies

#18. Use Up Your Soon-To-Be-Gone Lifetime Unified Credit and 
GST Exemption By Making Transfers in Trust to Children

▪ Gifting of assets into a trust for children, grandchildren and 
future descendants seems like a good thing to consider, 
starting, oh, about late afternoon on February 24, 2021, if not 
earlier.

▪ There are very good reasons not to over-funding transfers to 
heirs at the economic expense of the parent generation – 
protect the parents during their lifetimes first, then worry about 
the next generation, but be aware that the clock may be ticking 
LOUDLY on large gifts.
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2021 Estate and Wealth Strategies
#19. Consider STRONGLY using Spousal Lifetime Access Trusts 
(SLATS)

▪ SLATs are a way to use up successfully the full lifetime gifting 
capacity of the taxpayer without giving it away to children – 
rather, it is a sideways transfer to the Donor’s spouse and is 
often accompanied – this a delicate procedure – with a return 
gift at some point from the spouse in trust for the original 
donor.

› The trusts can’t be “reciprocal” but they are often not dissimilar. [a very 
lawyerly phrase]

› Example: Fred puts stock and bonds represent his full un-used Unified Lifetime 
Credit of $11.7 million into a trust for the benefit of his wife, Wilma, and his 
daughter Pebbles and all future descendants of Fred and Wilma.  Three months 
later, Wilma puts $11.7 million of real estate and diamonds (the ultimate 
“rock”) into a trust for Fred.  The terms vary sufficiently to avoid the reciprocal 
trust risks.
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2021 Estate and Wealth Strategies

#20. Understand and Adjust Your Wealth Plan for the SECURE ACT

▪ The SECURE ACT is a big deal and it got kind of lost in the 
hub-bub surrounding the COVID Emergency

▪ SECURE Act essentially kills the “stretch IRA” by shortening the 
period during which Mandatory Required Distributions must be 
made from a Beneficiary IRA to a maximum of ten (10) years

▪ Prior to 2020 the rules were much more favorable: if a mother 
died in 2019 leaving an IRA to her 9 year old son, the IRA was 
allowed to make payments over the next 73 years 

▪ There are five exceptions called “Eligible Designated 
Beneficiaries” and the most important is the spouse – who can 
treat it as a rollover IRA and essentially incorporate it into the 
spouse’s payout scheme
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2021 Estate and Wealth Strategies
▪ Other four EDBs that are exceptions to the new ten-year 

distribution requirement are:
› A minor child of the account owner (it does not apply to grandchildren) but 

capped at an amount of ten years from the year the child reaches majority

› A disabled individual

› A chronically ill individual

› An individual who is not more than 10 years younger than the deceased 
participant or IRA owner (the person can be older, just not more than 10 years 
younger)

▪ Where the disabled and chronically ill are beneficiaries of trusts 
SECURE allows the payments to stretch over the life expectancy

▪ The SECURE ACT eliminates the maximum age for regular IRA 
contributions

› The starting age for minimum required distributions (MRDs) is bumped from 
70-½ to 72  
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2021 Estate and Wealth Strategies

▪ Under the SECURE Act, a trust may still be a beneficiary but the 
ten-year stretch limit also applies to trusts. A trust named as 
beneficiary be in one of two categories:

› A non-qualifying trust will not qualify as a designated beneficiary, and therefore 
will be subject to the five-year rule

› A qualifying trust, often called a “see-through” trust, can use the entire stretch 
period, which now allows a maximum 10-year deferral. Notably harder to draft, 
but a trust that can protect assets from an IRA longer than 10 years now may 
be a better choice for many clients
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2021 Estate and Wealth Strategies

▪ The five qualifications to establish a “see-through” trust have 
not changed:

1. The trust must be valid;

2. The trust must be irrevocable or become irrevocable upon the death of the 
owner;

3. The beneficiaries must be identifiable;

4. The beneficiaries themselves must be designated beneficiaries; and

5. A copy of the trust must be provided to the trust administrator no later than 
October 31 of the year following the year of the participant’s death.
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2021 Estate and Wealth Strategies

▪ There are two types of see-through trusts: conduit trusts and 
accumulation trusts

› Conduit trusts require that all distributions received by the trust must be 
distributed out to the trust beneficiary. 

› By contrast, an accumulation trust may keep and accumulate funds from IRAs. 

▪ Under the SECURE Act, conduit trusts still “work” in the case of 
the EDBs, but they will become less popular for non-EDBs 
because all funds from the IRA must be distributed 
immediately. 

▪ Accumulation trusts now longer qualify as EDBs, except for  
disabled individuals or chronically ill individuals.  However, an 
accumulation trust, if a see-through trust, can be eligible for the 
ten-year payout and then accumulate for longer periods.
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2021 Estate and Wealth Strategies

#21. Convert IRAs to ROTHs 
▪ The higher the effective tax rate the more exciting a tax-free return 

becomes.  The Roth IRA and the “regular” IRA produce identical returns if 
tax rates stay the same.

▪ But as tax rates rise the Roth becomes a better and better tax strategy

▪  Roth IRAs are funded both by contributions and by converting regular IRAs.

▪ The taxpayer who funds a ROTH does not have MRDs, but the taxpayer’s 
heirs do.

▪ If Code Section 1014 basis step-up is abolished the Roth is even more 
attractive because of full basis (and no tax) with respect to the distributions.
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2021 Estate and Wealth Strategies

▪ IRAs can get killed by the combination of much lower lifetime unified credit 
and higher income tax rates coupled with condensed (10 year max) 
distribution period.  It has been called “taxageddeon”.  The kids will not be 
happy to have 70% (45% estate tax and then almost 50% combined income 
tax rate) on their “inheritance.”

▪ Convert to Roth, pay the resulting income tax on conversion, and you (i) 
lower estate, (ii) allow the Roth to compound tax-free without MRDs for the 
rest of your life, and (iii) compound for ten more years as a Beneficiary Roth 
IRA for the kids, who (iv) then distribute the funds tax-free.

▪ Converting your taxable IRA to a Roth IRA at or before age 72 may make a lot 
of sense
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2021 Estate and Wealth Strategies

▪ Roth Funding Idea
› Use an insurance policy to pay for the conversion at death for your spouse.

● Provides ability for the assets to accumulate/utilized income tax free during 
spouses life.

▪Case Study
› Female Age 65, $3 million in Qualified Retirement Assets.
› Executes spousal rollover for IRA.
› At death, a portion of the qualified assets are converted to a Roth IRA.
› Insurance policy, Guaranteed Universal Life, pays for th cost of conversion.
› Policy has a $500,000 death benefit.

● Annual premium of $10,100 with IRR in excess of 6% through life expectancy

› Ability to convert $1,500,000 presuming a 33.3% tax bracket
› Portion of assets inherited income tax free

● Still subject to RMDs
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Bracing for Biden – Polling Question # 7

7. Based on the changes in the SECURE Act, what do you think 
you should do with your Regular IRA?

A. Convert it to a ROTH

B. Donate it to a Charity

C. Leave it as a prank to your children

D. Leave it to Joseph Darby
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2021 Estate and Wealth Strategies

#22.  YES AN EXTRA BONUS IDEA! USE OPPORTUNTY ZONES AS A 
WEALTH ENHANCEMENT STRATEGY
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2021 Estate and Wealth Strategies

▪ Opportunity Zones (“OZs”) were added to the Internal Revenue Code by the 
so-called Tax Cuts and Jobs Act in December 2017 (the “2017 Tax Act”) – 
and immediately became part of the American tax vernacular.

▪ In the Internal Revenue Code (“Code”) the OZ provisions are given the very 
peculiarly numbered §§ 1400Z-1 and 1400Z-2.   For convenience, these 
provisions are referred to in this presentation as the “OZ Act.”

▪ These new Code provisions are a BIG DEAL.  What they create is an entirely 
legal (in fact, actively encouraged) form of tax-favored investment – i.e., a 
“tax shelter” in common parlance – that comes with full IRS approval.

▪ Literally everyone can benefit from this special tax opportunity.
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2021 Estate and Wealth Strategies

The OZ Act offers three specific tax incentives to an investor:

▪ Incentive 1 - Deferral : Capital gain that is timely invested into a Qualified 
Opportunity Fund (QOF) is deferred until the earlier of the 1) date that the 
taxpayer sells or otherwise terminates its interest in the QOF (Inclusion 
Event) or 2) 12/31/2026.

▪ Incentive 2 - Basis Adjustments: If the taxpayer invests in the QOF for at 
least 5 years, the outside tax basis is increased by 10% of the original gain; if 
the investment lasts for at least 7 years (no longer possible in 2020), an 
additional 5% (for a total of 15%) of the original gain is added to outside 
tax. This added basis reduces the gain recognized when deferral ends.

▪ Incentive 3 - Appreciation Exclusion: Best of all, if taxpayer’s investment in 
the QOF is held for at least 10 years, basis in the QOF is increased to FMV 
on sale and gain is eliminated.
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2021 Estate and Wealth Strategies

▪ Opportunity Zones (“OZs”) were added to the Internal Revenue Code by the 
so-called Tax Cuts and Jobs Act in December 2017 (the “2017 Tax Act”) – 
and immediately became part of the American tax vernacular.

▪ In the Internal Revenue Code (“Code”) the OZ provisions are given the very 
peculiarly numbered §§ 1400Z-1 and 1400Z-2.   For convenience, these 
provisions are referred to in this presentation as the “OZ Act.”

▪ These new Code provisions are a BIG DEAL.  What they create is an entirely 
legal (in fact, actively encouraged) form of tax-favored investment – i.e., a 
“tax shelter” in common parlance – that comes with full IRS approval.

▪ Literally everyone can benefit from this special tax opportunity.
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2021 Estate and Wealth Strategies

▪ Taxpayers must make investments in businesses located in an OZ, must 
meet various operating criteria designed to make the business operations 
“Zone centric” and must satisfy restrictions that may – or may not -- make 
economic sense (but for the OZ tax incentives).

▪ Although a QOF, in theory, can operate a qualifying business in an OZ, 
practical constraints generally require that the QOF, in turn, invest into a 
QOZB that actually operates the business.  

▪ A Qualified Opportunity Zone is a US census tract that qualifies as a 
“low-income community” under specified income criteria and that was 
nominated by the governor of each state and then certified by the US 
Treasury. There are today over 8700 Qualified Opportunity Zones.

▪ See https://www.cdfifund.gov/Pages/Opportunity-Zones.aspx.  

▪ For a map of Massachusetts zones, go to 
mass.gov/service-details/opportunity-zone-map 
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2021 Estate and Wealth Strategies

▪ Final Regulations confirm that transactions involving transfers of QOF 
interests between the grantor and a related grantor trust will not constitute 
an inclusion event. 

▪ The main drawback of an OZ investment is that it ties up funds for at least 
ten years and can go until 2047 – another 27 years.  That is a long time for 
many investments – but almost ideal for long-term estate planning 
strategies for children and grandchildren.  

▪ Grantor Trusts are a very powerful, super-charged method to transfer QOF 
interests to a spouse or family.

▪ The QOF investment is the equivalent of a powerful ROTH IRA investment, 
but without the limitations imposed by the SECURE ACT.
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Bracing for Biden – Polling Question # 8

8. What tax planning strategies are you going to implement as a 
result of attending this seminar?

A. Create a SLAT

B. Convert a Regular IRA into a ROTH IRA

C. Form an OZ Business and luxuriate in redolent wealth thereafter

D. All of the above
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Bracing for Biden – Q&A Session
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Bracing for Biden – Happy Half Hour
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Bracing for Biden – Polling Question # 9

9. When do you think Joseph Darby Law PC will be able to go 
back to providing live seminars and taking full advantage of the 
new “Three Martini Lunch” Deduction?

A. This Spring

B. This Summer

C. This Fall

D. Early 2022
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